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FROM Stephen D. Luftig, Director M
O fice of Energency and Remedial Response
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~Regions I, XX
Director, Waste Managenent Division
~Region |V o
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Regions V, VI, vl _
Assistant Regional Admnistrator, Ofice of Ecosystens
Protection and Renedi atian
~Region VIII _
Director, Environnmental O eanup Ofice
Region X
PURPGSE

. Attached is the Second Suppl emental Five-Year Review Qui dance
docunent. This second supplenment inplements OSWER S response to an
O G audit of the Five-Year Review process. OSWER agreed to further
clarify 1) what is nmeant by "on-golng presence" at a site; 2) what
is considered to be a "recent” site visit; and 3) itens which need
to be docunented: (a milestones used to inplenent reconmendations
contained in. five-year revieuws, b) who has responeibility to
perform each reconmendation and, Eci whi ch agency has over si ght

authority.
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| SSUES/ CONCERNS

At this tinme, we face much uncertainty regardi ng our budget
Due to resource constraints we are limted in the activities that
we can now perform Therefore, it is inportant to consider ways in
which we can |everage our resources to conplete five-year reviews.
For exanple, consider the possibility of re-directing avail able
resources or using PRPs, as described in the guidance.

QUESTI ONS

| f you should have any questions regarding this guidance
docurment, please contact Carol Bass of ny staff at (703) 960-2788.

At t achnment

cc: Barry Breen, OFFE _ _ _
Chris Sebastian, Region 2 Five-Year Review Coordinator

Jennifer Wendell, Region 5 Five-Year Review Coordinator
Norval Schoenhals, Region i Five-Year Review Coordi nator

Tina Lovingood, AOG
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Att achment

OSVER Directive 9355.7-03A
SECOND SUPPLEMENTAL Fi ve-Year Revi ew Qui dance

PURPOSE

This docunment has three purposes. The first is to
gui dance to previous Environmental Protection Agency

Sué)lg)l ement _ _
(EPA) directives on five-year reviews. The second iS to
encourage Regions to | everage resources by using potentially
responsible parties (PRPs) to provide information for five-year
reviews., The third is to remnd Regions that five-year-reviews
should include a signed EPA determnation of whether a renedy
remai ns protective of human health and the environnent.

BACKGROUND

~ "NCP requirenments Section 300,430(f) ( 4) (i_i ) of the National
Q| and Hazardous Substances Pollution Contingency Plan (NCP), 40

CFR part-300, _(which inplenents section 121(c) .of the. S

Conpr ehensi ve Environnmental Response, Conpensation, and Liability

AcrtTPOf 1980 (CERCLA), 42 U S,C 9601 et seq.), requires five-year
reviews "if a remedial action is seletted that results in

hazardous substances, pollutants, or contaminants remaining at
the site above levels that allow for unlimted use and
unrestricted exposure." Previous directives on _the subject are
Ofice of Solid Waste and Emergency Response (OSWER) Directives
9355.7-02 (May 23, 1991), "Structure and Conponents of Five- Year
Reviews," and the first sugpl enent to that guidance, OSVER
Directive 9355.7-02A (July 26, 1994). The 1991 and 1994
directives flesh out the purposes of five-year reviews.

This second supplenent inplenents CSWER response to an audit
of the five-year review process. The audit, "FPA's Managenment of
Five-Year Reviews," Audit Report Number EISFF4-11-0029-5100229,
March 24, 1995, was conducted by theEPA O fice of the Inspector
General. The second suppl ement” explains: (1) what is "ongoing
presence!" at a site; (2) what is a "recent" site visit; and, (3)
the need to document: (a nilestones used to inplenment

recormendations contained in five-year reviews, ) who has
responsibility to perform each recomendation and, (¢ ith

agency has oversight authority.1

1The policies set forth in this Directive are intended
solely as ‘guidance.. They are not intended, nor can they be
relied upon, to create any rights enforceable by any party in
litigation with the United States. FEPA officials mav decide to
follow the gi]w dance provided in this Drective;, or to act at
variance with the Directive, onthe basis of an analysis of
SﬁeCIfI C circunstances. The Agency al so reserves thé right to
change this Directive at any time without public notice.
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~ Purposes Of five-year reviews. The nmain purposes of five-
year reviews are to determne whether: the remedy remains
protective of human health and the environnent; is functioning as
desi gned; and, necessary operation and maintenance is bejng
performed.  Five-year reviews generally involve a site visit or
docunentation of conditions noted through ongoing presence at the
site. Reviews should summarize recent technical data obtained
fromsite nonitoring, sanpling or testing (if any), and a.
rational e supporting any conclusions drawn from such data. The
five-year review should include a_ signed determnation by the EPA
division director that the renmedy is or is pot protective of
human health and the environment. |t should also: prescribe .
measures necessary to correct any deficiencies; describe who i's
responsible for inplenentation of measures to correct such
deficiencies: note mlestones of performance for such
corrections; and, note who has oversight authority:

DISCUSSION
Typasof revi ew necessary. Sites where response is_conplete

are general I(}/ 'subject to a Type I review A T¥pe Il or Type III -

revi ew shoul d be enployed only when site-specitic circunmstances

indicate a need for a recalculation of the risk, or a new risk’
assessnent, respectively. Sites where response is ongoing are
gener al lPI subject to a Type Ia review. Type Ia sites typrcally
require [e€ss 1ntensive review

Fewar tasks for Type Ia reviews. |Nn establishing the Type
Ia review, EPA distinguished between sites where response is
ongoi ng, and where response is conplete. Such distinction'
recognized the obvious need for fewer steps in a five-year +eview
when work is inconplete (e.g., ARARs review, or a special site
visit). Sites generally qualify for a. Type Ia review until
construction is completed and the site qualifies for listing on
t he Construction Conpletion List (CCL). Gven that there are
four levels of review and many site-specific circunstances, the
tasks that are appropriate for any review wll vary.

~ \Wat tasks are appropriate?  Prior guidance offers Regions
options for five-year reviews, depending on the |level of the
review and site-specific circunstances. (See the Appendix to the
1991 directive.) A Region should only perform those tasks in
five-year reviews that help it to detérmne whether the remedy is
protective of human health and the environnent, and shoul d not
mechani cal |y perform tasks which do not help to reach that
determnation. (Ongoing presence is an inportant factor in
helping Regions t0 (Oecide which tasks to performduring a five-

year review

"Ongoing presenca” means that there is regular activity at
the site evidenced by continuing response work. Such continuing
response work may include a renedial action, a renoval, studies
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or investigations,. regular nonitoring or sanpling, or other
regular activity at the site. ~Wen there is no ongoing presence
at a site; a five-year review should include a "recent™ site

visit.

"Recent" site visits. For fjve-year review purpgses,
"recent” means Within 6 nonths of initidation of the review,
absent circunstances show ng that older data wll suffice to
determne protectiveness. A remedial project nanager (RPM . na
conbine a site visit for five-year review purposes wth a Visi
conducted for some other purpoSe in which results of response are
documented, for exanple, the latest annual site visit. RPMs are
encouraged to |everage resources by usi ng:1 potentially responsible
parties (PRPs) who have entered into settlenent agreenents.

Leveragi ng resources by using PRPs.  Consistent with
rel evant settlenent agreements, a |ead agency nac}/ aut hori ze PRPs
to visit sites for five-year review purposes,” and to conduct
studies and investigations for EPA.  Such studies and.
i nvestigations may involve sanpling, testing, nonitoring,
analysis, and recommendation of alternatives. The infornmation or'
reconmendation9 may be very hel pful to EPA in docunenting whether

the remedy remains protective.

Docunenting results. The nost inportant determnation which
should result froma five-year review is whether the remedy
remai ns protective of human” health and the. environment. Ohher
findings necessary in a five-year review concern whether the
rerred%/_ is functioning as designed, and whether necessary
operation and maintenance is being performed. Those findings
shoul d be docunented in the review, and should be the subject of
recommendations, as appropriate. The determnation of
rotectiveness should be docunented in a signed statement by the
azardous \Waste Managenent Division Director at the foot of the
five-year review. The determ nation should be that: (1) the
remedy is protective; (2 it is not protective; -or, (3 it would
be protective if certain neasures-were taken.

Renedi es that are not protective \Wen arenedy is.
determned to be not protective, further docunentation is
required in a five-year review. That documentation 'shoul d
I ncl ude bot h recommendations t 0 ensure that aremedy becones
protective, and mlestones toward achieving protectiveness, \MW
clear timetables. The review should also make it clear who w

act. In other words, the responsibility for performnce of
necessary neasured should be clearly noted, if known.  Finally,
the review should docunent which agency has oversight

responsibility to ensure that the necessary neasures are
conpl et ed.
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QUESTICONS

if you shoul d have any questions concerning this document,
please cont act Carol Bassof my staff at (703) 960-2788.



